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The Appropriation of Water in California* 



THE latest statement of the California Supreme Court regard- 
ing the relative position of the doctrine of riparian rights 
and that of prior appropriation in this state is given in the 
following extract from Duckworth v. Watsonville Water & Light 
Company. 1 

"These decisions show that while an appropriation or 
diversion made upon lands of the United States gives the 
appropriator or diverter a right to the water as against the 
United States it does so solely because, by the act of Con- 
gress of July 26, 1866 (14 U. S. Stats. 253), the United 
States declared that such diversion, if recognized by local 
laws, should be effectual to confer upon the diverter the 
riparian rights in the stream pertaining to the land of the 
United States abutting thereon, that it gives no right as 
against other landowners, that this does not take place upon 
the theory that the water is held by the United States for 
public use, but because, as proprietor of the land, the United 
States, by that act, granted a part of its property in its land 
to such diverter. Also they show that the appropriator under 
the Code may obtain a similar right as against riparian rights 
of the state pertaining to any lands which the state may own 
along the course of the stream; but that this right may be 
thus acquired, solely because the state in section 1410 of the 
Civil Code has so declared, and that this declaration binds the 
state as to its proprietary lands, but does not affect lands of 
other persons, or water rights pertaining to such other lands, 
and that, except its riparian rights pertaining to lands which 
it owns bordering upon non-navigable streams, the state has 
no right to the waters thereof and, consequently, cannot dis- 
pose of any other rights." 

The above statement leaves no doubt of the legal inferiority of 
the doctrine of prior appropriation in California. The economic 
superiority of this doctrine, however, is now so generally recog- 
nized that it need not be argued here. To illustrate the unfitness 
of the riparian doctrine it is sufficient to but refer to the words 



♦Prepared for the International Irrigation Congress, at Fresno, 
Sept. IS, 1915. 

1 (June 18, 1915), 49 Cal. Dec. 868, 150 Pac. 58, 61. 
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of the Colorado Supreme Court in an early case: 2 "Imperative 
necessity, unknown to the countries which gave it (the riparian 
doctrine) birth, compels the recognition of another doctrine in 
conflict therewith." Similar language was indulged in by the 
Supreme Courts of the other strictly arid states in abrogating the 
doctrine of riparian rights, and the states now standing with Colo- 
rado in the exclusive recognition of the doctrine of prior appro- 
priation are Arizona, Colorado, Idaho, Nevada, New Mexico, 
Utah and Wyoming. 

That the doctrine of riparian rights is still upheld in the semi- 
humid states of the west is due in a very large measure to the 
California case of Lux v. Haggin 8 decided by a divided court of 
four to three. The decision was written at too early a date for 
a majority of the court to appreciate the absolute necessity of the 
doctrine of prior appropriation, as is shown by the following 
quotation from the opinion: 

" .... it does not require a prophetic vision to antici- 
pate that the adoption of the rule, so called, of 'appropriation' 
would result in time in a monopoly of all the waters of the 

state by comparatively few individuals " 

In striking contrast to the above view is the present attitude of 
the California Supreme Court towards the doctrine of prior appro- 
priation, as is shown by the following quotation from the recent 
case of Hufford v. Dye:* 

"It is the well-settled law of this state that one making 
an appropriation of the waters of a stream acquires no title 
to the waters, but only a right to their beneficial use, and only 
to the extent that they are employed for that purpose. His 
right is not measured by the extent of his appropriation as 
stated in his notice or by his actual diversion from the stream, 
but by the extent to which he applies such waters for useful 
or beneficial purposes. Beyond that his appropriation or 
diversion of more than can be applied by him gives him no 
right to the excess, and this is subject to appropriation by any 
other person who may use it for similar beneficial purposes." 

It must be emphasized at this point that the doctrine of 
riparian rights was abrogated by the courts in the strictly arid 
states, enumerated above, and not by legislative enactment or con- 
stitutional provision. This statement is subject to two qualifica- 1 



2 Coffin v. Left Hand Ditch Co. (1882), 6 Colo. 443. 
» (1886), 69 Cal. 255, 309, 4 Pac. 919, 10 Pac. 674. 
* (1912), 162 Cal. 147, 153, 121 Pac. 400. 
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tions, however. In Nebraska it has been held in the case of 
Crawford Company v. Hathaway 5 that the state irrigation act of 
1889 abrogated the common law rule of riparian ownership and 
substituted that of prior appropriation, but that said legislation 
could not and did not have the effect of abolishing riparian rights 
which had already accrued, but only of preventing the acquisition of 
such rights in the future. The Supreme Court of Oregon in 
Hough v. Porter, 6 in interpreting the Desert Land Act of March 3, 
1877, held that public lands entered after the date of said act were 
accepted with the implied understanding that (except as to water 
for domestic purposes) the first to appropriate and use the water 
for the purpose specified in the act should have the superior right 
thereto. 

If the Supreme Courts of the other semi-humid western states 
were to follow the Nebraska Supreme Court they would declare 
that no riparian water right attached to any lands entered after 
the passage of the state act regulating the appropriation of water. 
The first California statute governing the appropriation of water 
was that of March 21, 1872, a section of which contained the fol- 
lowing words: 7 "The rights of riparian proprietors are not 
affected by the provisions of this title." This section was inter- 
preted by the California Supreme Court in Lux v. Haggin, where- 
in it was held : 

"Section 1422 of the Civil Code is protective, not only of 

riparian rights existing when the Code was adopted, but also 

of the riparian rights of those who acquired a title to land 

from the State, after the adoption of the Code and before an 

appropriation of water in accordance with the code provisions." 

At the first legislative session after the decision of Lux v. 

Haggin, section 1422 was repealed with the proviso, "that the 

repeal of this section shall not in any way interfere with any right 

already vested." This action opened the way for a very sound 

appeal to the California Supreme Court to follow the Nebraska 

Supreme Court, but, so far as I know, no very earnest effort has 

been made along this line. 

As the Oregon Supreme Court in Hough v. Porter dealt with 
a congressional statute, there is an opportunity for the Supreme 
Courts of those states still recognizing the riparian doctrine to 

* (1903), 67 Neb. 325, 93 N. W. 781. 

• (1908), 51 Ore. 318, 95 Pac. 732, 98 Pac. 1083. 
1 Cal. Civ. Code, § 1422. 
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follow the Oregon court and to hold that no public land entered 
since March 3, 1877, has a riparian water right. In Still v. 
Palouse Irrigation & Power Company, 8 the Supreme Court of 
Washington considered the rule laid down in Hough v. Porter but 
refused to follow it, holding that "the act itself manifestly re- 
lates only to the reclamation of desert lands." The Supreme 
Court of the United States, in Boquillas Land & Cattle Company 
v. Curtis 9 had its attention called to Hough v. Porter, but, as on 
other grounds, it held that the riparian doctrine was not applicable 
in Arizona, it simply stated: 

"The opinion that we have expressed makes it unnecessary 
to decide whether lands in the arid regions patented after the 
act of March 3, 1877 .... are not accepted subject to the 
rule that priority of appropriation gives priority of right by 
virtue of that act construed with Rev. Stat. §2339. The 
Supreme Court of Oregon has rendered a decision to that 
effect on plausible grounds." 

Passing to the lateral limits of riparian lands — that is, to the 
extent to which the riparian right reaches from the stream — no 
western Supreme Court has done more than the Supreme Court 
of California to restrict such limits. Owing to the Spanish 
grants in this state there have existed in a single ownership far 
larger tracts than is the condition in other states — that is, so far 
as the early history of the chain of title is concerned. With the 
single exception of an Oregon case, the courts have restricted 
the riparian lands to the drainage area. These limits have been 
further restricted by the California Supreme Court, in Boehmer 
v. Big Rock Irrigation District, 10 to the original tract granted by 
the Government, through part of which the stream flows — and this 
area would ordinarily be but one hundred and sixty acres in the 
case of homestead entries, and three hundred and twenty acres in 
the case of desert land entries. By the principle laid down in 
Anaheim Union Water Company v. Fuller, 11 the lateral limits have 
been still further restricted to the smallest tract at one time in a 
single ownership. 

The Spanish grants now in a single ownership must eventu- 
ally be subdivided and held in small tracts. There is no doubt 
that as between the subdivisions within the original grant the con- 



's (1911), 64 Wash. 606, 117 Pac. 466. 

» (1909), 213 U. S. 339, 344, S3 L. Ed. 822, 29 Sup. Ct. Rep. 493. 

*° (1897), 117 Cal. 19, 27, 48 Pac. 908. 

11 (1907), 150 Cal. 327, 331, 88 Pac. 978. 
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veyances can be so drawn that the riparian right of the original 
grant may be prorated among the subdivisions. The California 
Supreme Court, however, has not yet decided whether such a 
subdivision not touching the stream possesses a riparian right as 
against water claimants outside of the original grant. Here lies 
the possibility of a still greater restriction of lateral limits. 

Numbers of suggestions have been made regarding methods 
for limiting or abolishing the riparian right by legislation. The 
present California Water Commission Act provides, in section 
ii, that the non-application of water to beneficial purposes upon 
riparian lands, for any continuous period of ten successive years, 
shall be deemed to be conclusive presumption that the use of such 
water is not needed upon said lands. This provision flies in the 
face of the principle, so often reiterated, that the riparian right 
is not created by use and it does not cease with disuse. The Cali- 
fornia Supreme Court itself, however, by way of dictum only, has 
said : 12 

"It may well be that there is room for and even need for 
legislation which will require riparian proprietors to exercise 
their irrigation rights in the use of water within a limited 
period, or to be decreed to have waived those rights. Other 
similar legislation making for the general good will readily 
occur to one's mind. But it is not the province of this court 
to legislate, and it would be abhorrent to justice now to say 
to an upper riparian proprietor, who has rested in security 
upon the rights which this court has over and over again 
declared to be his, that he has lost those rights through no 
fault or failure of his own, but simply because he has not 
seen fit to use the waters upon his riparian land. We take it 
that the legislature itself would be slow so to decree without 
giving the riparian proprietor an opportunity to make a bene- 
ficial use of the waters. We are asked to do this without giv- 
ing him such an opportunity. This would be equivalent to this 
court erecting a statute of limitations against an upper riparian 
proprietor and in the same breath decreeing that it had barred 
all his rights." 

It seems certain that legislation limiting the time within which 
action may be brought by a riparian owner against appropriators 
will be upheld as valid. The prescriptive period at present in 
California is five years. Attempts were made at the last session 



« Miller & Lux v. Enterprise Canal & Land Co. (1915), 169 Cal. 
415, 447, 147 Pac. 567, 147 Pac. 579. 
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of the California Legislature to further limit this period but they 
were not successful. 

The California Supreme Court has said again and again that 
the riparian owner may restrain a diversion by an appropriator 
without showing damage, upon the broad doctrine that the taking 
itself is an interference with his freehold which he is entitled to 
restrain lest it ripen into a prescriptive right. Attempts have been 
made in the California Legislature to so amend the Code of Civil 
Procedure that a clear showing may be made by the defendant, 
in such injunction cases, of the damage, if any, which the riparian 
owner will suffer on account of the proposed appropriation. As 
no one except the most unreasonable of riparian owners should 
object to such legislation, it undoubtedly will be adopted in the near 
future. 

The early cases in California, dealing with the occupancy of 
mineral lands and the use of water in connection therewith, rec- 
ognized the doctrine of prior appropriation exclusively, as the 
parties in such cases were strangers to the title — that is, they were 
but trespassers upon the public lands. As the early custom 
regarding mineral claims was to post a notice upon such claim, the 
same practice became fixed in appropriating water, and such 
notices were recorded long before statutes providing therefor 
were enacted. The basic principles of the doctrine of prior ap- 
propriation were likewise established by the courts before there 
were any general statutes upon the subject. The California statute 
of 1872 18 was but declaratory of the principles established by 
the courts. 

Statutes similar to the California statutes were adopted in 
practically every western state. The first state in any way to make 
an advance upon this legislation, so far as the initiation of ap- 
propriations is concerned, was Wyoming, where due to the able 
direction of Elwood Mead, now of the University of California, 
a very complete irrigation code was adopted in 1890. Statutes 
similar to the Wyoming statutes governing appropriations were 
adopted in Nebraska in 1895, in Utah and Idaho in 1903, in 
Nevada, North Dakota, Oklahoma, and South Dakota in 1905, 
in New Mexico in 1907, in Oregon in 1909, in California for 
power purposes only in 191 1, and finally in California for all 
purposes in 1913. The last California act, however, was withheld 
by referendum and became effective December 19, 1914. 

w Cal. Civ. Code, §§ 1410-1422. 
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Under the old California statutes no public officer had juris- 
diction over appropriations. It was only necessary to post a notice, 
record it, and to begin the work within a specified time and prose- 
cute it with reasonable diligence to completion. It was this ques- 
tion of reasonable diligence in regard to which new legislation 
was most needed. Under the new statutes, as first adopted in 
Wyoming, a central office, generally the State Engineer (in Cali- 
fornia, the State Water Commission), has jurisdiction over all 
new appropriations. When it is found that an application will not 
conflict with existing rights and will not prove detrimental to 
the public welfare, it is approved by the central office and, in the 
approval, a time is fixed within which construction must begin, 
within which construction must be completed, and within which 
the water must be applied to beneficial use. The appropriator, 
therefore, knows before spending a dollar in construction the exact 
time within which he must consummate the several steps incident 
to his work. 

There is an impression, even among the supposedly well in- 
formed, that under the old statute all that one had to do to main- 
tain the legality of an appropriation was to put a wheel barrow 
and pick-and-shovel man upon the job and keep him there through 
the years. Such an idea has never been reflected in the decisions of 
any Supreme Court regarding the exercise of reasonable diligence 
in water appropriations. The newer statutes generally fix five years 
as the time within which the construction of even the very largest 
works must be completed, although in a number of states discre- 
tion is given to the central office to extend this time for reasons 
deemed by it sufficient. 

Unfortunately for themselves, there are a number of indi- 
viduals scattered throughout California and other western states, 
who through the intervening years have been employing the pick- 
and-shovel men as above suggested. At the rate they are working, 
it would take several decades to complete the necessary construc- 
tion. One of the leading cases dealing with reasonable diligence 
is Ophir Mining Company v. Carpenter, 14 in which it is said: 
"Diligence is defined to be the 'steady application to business of 
any kind, constant effort to accomplish any undertaking.' The 
law does not require any unusual or extraordinary efforts, but only 
that which is usual, ordinary and reasonable." An apt reflection 
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upon many of our own instances of so-called reasonable diligence 
is contained in the following words of the court in the Ophir 
case: "Rose during this time may have dreamed of his canal 
completed, seen it with his mind's eye yielding him a great 
revenue; he may have indulged the hope of providential inter- 
position in his favor; but this cannot be called a diligent prose- 
cution of his enterprise. Surely he could hardly have expected to 
complete it during his natural life by such efforts as were made 
through this period." 

Under section 12 of the California Water Commission Act, one 
who has initiated his appropriation prior to the passage of the act 
may apply to the Water Commission to have the time fixed within 
which the water appropriated must be applied to beneficial use. 
In acting upon all applications under this section, the California 
Water Commission will favorably consider only those appropria- 
tions where work has been carried on in a businesslike way, and 
will reject the application in those cases where only trail building 
or survey work has been carried on for a number of years. 

The idea is also current that lack of means is an excuse for lack 
of reasonable diligence in the construction work. Long ago the 
California Supreme Court, in Mitchell v. Canal Company, 15 dis- 
posed of this question in the following words: 

"The parties prosecuting the work must have the ability to 
complete the work in a reasonable time, and pecuniary inability 
to complete the work in a reasonable time cannot be urged as 
an excuse for not prosecuting the work." 

There is also a view extant in California, even among attorneys, 
that water cannot be appropriated for diversion from one water- 
shed into another. A description of the various irrigation systems 
of the state would contain great numbers of projects where the 
water has been so diverted. That such diversions are legal, so far 
as any appropriation may be deemed to be legal, is well illustrated 
by the following words from the opinion of the California Supreme 
Court in Miller & Lux v. Fresno Flume Company : 16 

"In Miller v. Bay Cities Water Co., 157 Cal. 256 [107 
Pac. 115], the principle is clearly recognized and declared that 
an appropriator of water may divert for use to any point 
beyond the watershed any portion of the waters of the stream 
which serves no useful purpose either to the riparian owners, 



« (1888), 75 Cal. 464, 17 Pac. 246. 
18 (1910), 158 Cal. 626, 112 Pac. 182. 
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or in supplying the underground stratum, or such waters as 
are in excess of the quantity necessary for such purpose." 

The present California Water Commission Act contains a cer- 
tain provision not found in the irrigation statutes of any other 
western state. It deals with the question of the capitalization of 
the water right. Until very recently a great number believed that 
the water right in California and other states belonged to the land 
owner and not to the canal company. The Supreme Court of the 
United States, however, in San Joaquin and Kings River Canal and 
Irrigation Company v. Stanislaus County, 17 has held to the con- 
trary. Section 20 of the California Water Commission Act pro- 
vides that the water right granted by the state Water Commission 
can never be capitalized for either rate fixing purposes or for pur- 
poses of sale to a political unit. As the best modern idea in grant- 
ing franchises for any purpose is to fix them for an indeterminate 
period in such a way that they can not be capitalized, the other 
western states should follow the lead of California in this respect. 

The new irrigation statutes, just like the original California 
statutes of 1872, so far as the fundamental principles of water law 
are concerned, are but declaratory of those laid down by the courts. 
Any one of much experience in business matters well remembers 
the time when the typewriting machine was first introduced, when 
the stenographer was first employed, when the various bookkeeping 
and auditing systems, now considered so necessary in our business 
life, were first developed. The modern irrigation statutes simply 
introduce a system comparable to such innovations aiming for 
business efficiency. Instead of allowing an appropriator to go 
ahead blindly, as under the old statutes, and trust to luck that he 
would not be engaged in litigation over the exercise of reasonable 
diligence or on account of deficient water supply, his work so far 
as the time element is concerned is placed under the central office 
from start to finish, and, in cases where it is certain no unappro- 
priated water remains, he is not allowed to proceed. The very best 
comment which can be made upon this new legislation is that, no 
matter how bitterly contested it may have been when first proposed, 
no serious attempt to abolish it has ever been made in those states 
in which it has been adopted. 

Although the title of this paper is "The Appropriation of Wa- 
ter," its contents largely deal with riparian rights. The justifica- 
tion of such treatment is due to the fact that the riparian doctrine 

« (1914), 233 U. S. 454, 58 L. Ed. 1041, 34 Sup. Ct. Rep. 652. 
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is legally the one great obstacle in the way of the best development 
of our water projects. The normal summer flow of practically all 
of our streams was long ago applied to beneficial use. To expand, 
storage reservoirs must be constructed, but in numerous cases the 
attitude of riparian owners makes such construction not feasible 
financially. As, except in the case of the few remaining Spanish 
grants, it is not practicable to construct projects for the irrigation 
of riparian lands exclusively, the riparian owner himself is injured 
by his fellow obstructionists. 

The California Supreme Court in its treatment of the law of 
percolating waters has adopted a policy of true conservation. In 
Burr v. Maclay Rancho Company 18 it said : 

"It is not the policy of the law to permit any of the avail- 
able waters of the country to remain unused, or to allow one 
having the natural advantage of a situation which gives him a 
legal right to water to prevent another from using it, while he 
himself does not desire to do so. The established and settled 
law of riparian rights in running streams, which have become 
vested rights, may compel a different rule with regard to such 
waters in some instances, but these rules of law do not, of 
necessity, control rights in percolating waters." 

To the man whose whole property and civic interest is in a ri- 
parian tract, the doctrine of riparian rights is necessarily an admir- 
able one. To the riparian owner, who is using his water and is 
interested in other land, to the irrigation districts, to the mutual 
and commercial irrigation companies, to the government projects, 
to the cities which are looking for a water supply, in short to all 
who are part of the broader development, the doctrine of prior ap- 
propriation offers the way. It is, therefore, in the interest of all of 
these that we should try every way that other states have used and 
that we ourselves can suggest for casting off, so far as it is lawful, 
the burden of riparian rights. 

A. E. Chandler. 
San Francisco, California. 

« (1908), 154 Cal. 428, 436, 98 Pac. 260. 



